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HWalemina
‘j@!!mﬁr to the Fall 2011 edition of our newsletter. First of all, we want

to congratulate the Partners, Frieda Gordon and Avery M. Cooper - their
unwavering dedication and hard work has been recognized as they were named
Super Lawyers for the fourth year in a row! Much has been happening at our
office this fall as people return to their normal schedules after summer vacation.
The Partners have taken on many new clients, making sure to give each one the
individualized attention he or she requires.

for the LSAT Exam and did very well on it. As a senior at UCLA, she is
preparing to finish up her undergraduate education and is getting ready to
apply to law school. We have every faith in her and wish her the best.

O ur office assistant Rebecca Bolour spent her summer steadfastly studying

Palm Springs. When sheds not wontiruestognjoyl@hr i st i ne
daily bike rides, including riding to work most days on her bicycle. She
considers herself a road cyclist, cycling anywhere between 507 100 miles a week.
She has worked very hard to achieve this accomplishment in strength and
endurance. The Bike Tours she participates in benefit some sort of charity
dependinguponthe Tour. Thi s past weekenddcasl |ITeoduridi imme So
SolvangPrelude,6 benefits children withrelatedart di s ¢
projects. She is also part of a team when participating in these events. Her next
Tour is coming up on November 19t and she is already training to be a

C hristine, Aver y 6 s {1 recgndly werd sns relaxing fall vacation to
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participant in the Tucson, Arizona i Tour d e Ridarsfeom all.oger the
United States come to ride in this Tour. This year more than 8,500 riders will
participate. The Tour de Tucson benefits 20 different charities including Tu
Nidito Children and Family Services and the Leukemia & Lymphoma Society.
This is a timed Tour, not a race but top finishers do get recognition. Christine
was the third woman to finish the 66 mile route last year which had over 1,200
riders. Not bad eh? So now she is feeling the pressure to do as well if not better
this year.

Although Christine does enjoy riding her bike to work some days, she does a lot
more cycling than our clients probably know. She deserves to be recognized for
how hard she works not only as our terrific legal assistant, but also to be as strong
and fast a cyclist as she can be. It is wonderful to feel good about what one can
accomplish if one tries and Christine is an example to all of us to keep on trying
to meet our personal challenges and reach our individual goals. Enjoy sample of
the photos taken on a couple of her cycling trips!

Daisy and Tyson, but makes sure to keep herself balanced with Yoga and

Ya na Rozovskaya, ,Rasheendeaping bugy avithanér dogsa |
Cardio Barre classes.

Avery has been busy keeping up with his many interesting cases. He has
been dealing with a case in which a Conservator is seeking to annul a
marriage on the basis of the fact that a spouse was not mentally competent
at the time the marriage was entered into. He has also been assisting clients in
some complicated Estates which encompass matters in several jurisdictions.

S Nonetheless, he makes sure to make time
for his family, his dog, (a yellow Labrador
Retriever named Mickey), and his weekly
basketball games. He has also been busy
co-chairing a wine club that he
participates in through his Temple.




He has written an article for our web site
Powersof At t orwleiyoh i s set forth fehereinbelew. r eader

POWERS OF ATTORNEY: The Good, the Bad andt he Ugly (Part I)

Most of the readers of this article are familiar with the general concept of a Power

of Attorney. When properly executed, a Power of Attorney vests a person

(designatedasa n fi At-lngracegy ) wi th various power s.
come in all forms, shapes and sizes. By way of example, one can create a Power

of Attorney for limited and very specific purposes such as, for example, signing

documents to close an escrow. Powers of Attorney can be extremely broad,

allowing the Attorney-In-Fact to do everything from signing tax returns to

signing checks. These are called ALIimitedo or AS]

The advantages of a Power of Attorney are, to have a person available to perform
acts for you when you are either unavailable to perform them or, perhaps as a
result of injury or illness, unable to do so. By way of example, if you are out of the
country when a particular act needs to be performed, it is not uncommon to grant
a person a limited or special Power of Attorney to perform a particular act that
may be time sensitive.

On the other hand, for a person who has been involved in a catastrophic accident

or has suffered a debilitating illness or loss and who cannot handle their own

affairs, at least for a limited period of time, and if a Power of Attorney has been

duly prepared, this would allow the Attorney-in-Fact to take over the

l ncapacitated personds finances and make s
financi al affairs properly managed. Such
Durable Power of Attorney. o

There is also a Power of Attorney for Health Care (that in California is called an
Advance Health Care Directive) which empowers someone to make difficult
medical and end-of-life decisions for someone else. These are entirely different
documents and should not be confused with General and Special Durable Powers
of Attorney, which deal only with financial issues, as opposed to healthcare
iSsues.

Powers of Attorney when properly utilized can be very beneficial. For example, if
a proper Power of Attorney is in place, a formal, time-consuming and expensive
legal proceeding to obtain a Conservatorship over the Person and/or Estate can
usually be avoided. However, Powers of Attorney can also be abused. Imagine



empowering someone to handle all of your bank accounts or your life savings in
other assets. Is that person trustworthy? Will they take advantage of the
situation? Obviously, this is a lot of responsibility for a person to have at their
disposal.

General and Special Durable Powers of Attorney should only be granted for very
specific purposes and to very responsible persons. Even family members can
take advantage of the situation. In a follow-up article to this | will discuss other
aspects of this uniquely beneficial, yet troublesome concept.

seamlessly settled into married life. Katherine is keeping busy at work

with a variety of interesting cases. In her free time, Katherine spends time
with her dog Sarge and tries to stay active,
training for and participating in a number of
athletic races. Most recently, she ran in the
Ragnar Relay, which was a thirty-six hour
team relay race that benefitted the Police
Activities League of San Francisco. The next
race, scheduled for February, called the Tough
Mudder, also involves teamwork as members
help each other climb vertical structures, swim
through ice water, and sprint through live
wires. (Sounds pretty scary!)

Back from her honeymoon, our senior asso

her extended family in Israel. She also continues to keep the office in high

spirits by bringing in gourmet treats that she whips up in her kitchen
during her free time. She also continues to volunteer regularly at a domestic
violence clinic here in Santa Monica, California. Drorit has also assisted our own
clients with their needs related to the issue of domestic violence and is assisting
our partners on very complex and interesting nullity cases. Articles which she
wrote to update our website on the most recent case law on the issue of
competency to sign estate planning documents and update in the law on
annulments are set forth below for your information.

CAPACITY TO MARRY - WHICH STANDARD APPLIES?

D rorit Bick Raiter is planning an exciting and much needed vacation to visit

New Developments Regarding Capacity to Execute Estate Documents
In our last newsletter, we discussed Andersen v. Hunt (California Court of
Appeal, Second District, B221077, June 14, 2011), the case that articulated the




applicable standard by which to evaluate a
after-death transfer by trust. In Anderson, we learned that the standard to

determine whether an individual has the capacity to amend a Will or Trust

should be either the higher"cont r a c t u a lor thetloawer testankedtary

s t a n d ahe @ourbin Anderson compared California Probate Code Sections

810-812, which sets forth the standard by w
capacity to enter into a contract to California Probate Code Section 6100.5, which

sets forth the standard by which to evaluate a Decedent's capacity to draft a Will.

The Court concluded that ment al capacity n
ability to appreciate the consequences of the particular act he or she wishes to
take. 0 Thus, the Court reasoned, more compl i

would require greater mental function, and be held to the higher Probate Code
Sections 810 - 812 standards, while less complicated decisions and transactions
would appear to require less mental function, and would be held to the lower
Probate Code Section 6100.5 standard.

As explained in Cooper-Gor d on 60 s S uNewsktter, ®llbwidg the holding
in Andersen, a trial court must determine whether the trust or trust amendment
is simple or more complex in nature in determining which standard of capacity to

apply.

After Anderson was decided legal experts have been deeply concerned that its
holdingopened up a Ad akiag theisue ef dédeomining whether
there was sufficient capacity to execute certain estate planning documents more
complicated than ever. In arecent presentation sponsored by the Santa Monica
Bar Association Probate and Trust Section, presenters Lynard C. Hinojosa, Esq.,
and Marc L. Sallus, Esq., both experts in this field, discussed the interesting
history of this area of law as well as the new developments.

The presenters pointed out that the standard for determining capacity to draft a
Will, where there is a strong presumption of lucidity,islow. | n r e Ross0 Est
(1962) 204 Cal.App.2d 82). In fact, even a person suffering from a mental
disorder can have periods of lucidity and, although a testator was found to be
uneducated and illiterate, it had no bearing on his testamentary capacity. (In re
Shay6s (1B25)t196 Ca. 355). The standard of capacity for making a Trust,
on the other hand, has historically been a much higher standard, somewhat
analogous to the standard for making a contract. Under current law then, there is
a rebuttable presumption that a person is of unsound mind if the person is
substantially unable to manage his or her financial resources or resist fraud or
undue influence California Civil Code Section 39(b).



Which Standard Applies to Marriage?

The development of the law with regard to standards for determining capacity

has been of special interest of late to Cooper-Gordon LLP. Our firm is handling

several interesting nullity cases with unique fact patterns supporting our position

with regard to the capacity to enter into a marriage. Since marriage is

considered to be a contract, the standard of capacity to enter into a marriage

should ostensibly be high. However, the right to marry is also a constitutionally

protected right not to be easily taken away. The amount of evidence required to

prove the issue is unclear, especially after taking into consideration the

i ndi vidual 6s guar ant elndeoRrobdte Gode8ection o f contr
810( b) , ARA person who has a stilbetdpableofor phys
contracting, conveying, marrying , making medical decisions, executing will or

trust s, and per f oemphasigadded)her acti onso (

The code section continues, #AA judicial de
without understanding, or is of unsound mind, or suffers from one or more

mental deficits so substantial  that, under the circumstances, the person should

be deemed to lack the legal capacity to perform a specific act, should be based on

evidence of a deficit in one or more of the person's mental functions rather than

on a diagnosis of a per sonempghasimaddadal or phy
Thus, the mere diagnosis of a mental disorder will not immediately bar a person

from marrying. Instead, the determination must be made by weighing the

evidence of the case according to the very detailed list of factors delineated in

Probate Code Section 811, which lists the deficits in mental function that would

give rise to a lack of capacity determination. Probate Code Section 810(a)

provi des that #A...there shall exist a rebu
proof that all persons have the capacity to make decisions and to be responsible
for their acts or decisions. o This rebutt

burden of proof for a Party attempting to annul a marriage based on lack of
capacity.

When we compare Probate Code Sections 810-812 with the Anderson case, the

holding in Anderson actually supports this legislation, because it highlights the

fact that the standard of proof in determining capacity cannot simply be setting

forth certain facts that are plugged into a routine equation. Instead, in evaluating

mental capacity to marry, a Court should evaluate the person's ability to
ARappreciate the cormu¢quemces hef orhes hga wt ish

Cooper-Gordon LLP was glad to attend the informative and interesting
presentation sponsored by the Santa Monica Bar Association Probate and Trust



Sections, and appreciates that these issues often cross-over into the area of family
law. Cooper-Gordon LLP has over thirty years of experience in the areas of Estate
Planning, challenging Wills and Trusts and Family Law, including dissolutions of
marriage, paternity cases and actions for annulment of marriage. Take advantage
of our expertise and call us to make an appointment today!

UPDATE IN THE LAW ON ANULMENTS

In a case that has just recently been published, In re the Marriage of Jeffrey D.
Seaton and Patricia L. Seaton, (November 8, 2011), the Court of Appeal held that
a bigamous marriage is void from its inception, even if it has not been declared
void by a court of law. In that case, the Parties were married for over 17 years.
The husband sought a nullity, which was granted by the Trial Court, because
prior to their marriage, the wife had married a man in La Vegas, Nevada and had
never obtained a divorce or an annulment of that marriage. One piece of
evidence that the Trial Court had found particularly strong in granting the nullity
that apparently the wife had sought out an attorney who had drafted the nullity
documents, but they were never filed. In her appeal, the wife argued that at that

time she fimarriedo the man in Las Vegas,

was not yet final, and was thus void from its inception, so no judgment by a Court
of Law was necessary.

In general, both in Nevada and in California, the idea that a void marriage never
existed is a legal fiction that should be used only where it promotes substantial
justice between the parties to the void marriage, and not where the rights of third
parties are involved. (Sefton v. Sefton, (1955) 45 Cal.2d 872, 874,at pp. 875-876;
Shank v. Shank (1984) 100 Nev. 695, 697 [citing Sefton with approval].) For
example, where a valid marriage ends with a judgment of dissolution requiring

one of the spouses to pay alimony to the other spouse until remarriage, a

subsequent bigamous marriage operates to cut off the alimony obligation. This is

so regardless of the fact that the bigamous marriage was void from inception, and
therefore never existed with respect to the parties to the purported marriage.

(Shank, supra, 100 Nev. at pp. 697-698.) In such cases, the right of the previous
spouse to assume fAthat his [or her] ob
Arecommit his [or her] assets previous
purposeso trumps the | egal fiction tha
(See, Sefton, supra, 45 Cal.2d at pp. 876-877; see also Berkely v. Berkely, (1969)

269 Cal.App.2d 872, 873, at p. 873.) Similarly, the legal fiction that a void

marriage never existed has been abandoned where the rights of children are
involved. Thus, children born during a bigamous marriage are considered

legitimate even though the marriage was void from inception. (Glass v. Glass
(Mo.Ct.App. 1977) 546 S.W.2d 738, 740, fn. 1, cited with approval in Shank,

h



supra, 100 Nev. at p. 697; Sefton, supra, 45 Cal.2d at pp. 875-876; Adoption of
Jason R. (1979) 88 Cal.App.3d 11, 16.)

The relevant Nevada statute provides t hat a marriage i s fAvoid
of divorce or annul ment or other | egal pr o
Af or mer husband or wife then Iliving. o (N.R

unambiguous language consistent with California law, in Williams v. Williams

(2004) 120 Nev. 559, 564 (Williams ), the Nevada Supreme Court stated that

although a bigamous marriage is void under this provision, an annulment

proceeding is nevertheless required to legally sever the marital relationship.

(William s, supra, 120 Nev. at p. 564.) The trial court in Seaton relied on

Willams and decl ared Patriciabds marriage to Je
severed her marital relationship with Henry at the time she married Jeffrey.
Patriciaurgedthemtodisregar d t he Nevada Supreme Court (
Williams as dicta, and apply the plain meaning of the Nevada bigamy statute, i.e.,

that her marriage to Henry was void without an annulment decree.

The Nevada Supreme Court agreed with Patricia that the relevant statement in

Williams is dicta. While Williams involved a bigamous marriage, neither party

disputed that the marriage was void. The dispute on appeal was whether the

would-be wi fe was entitled to half of the par
spouse, and, if so, whether she was also entitled to spousal support. (Williams ,

supra, 120 Nev. at p. 564.) The Nevada Supreme Court adopted the putative

spouse doctrine as a rule of Nevada marital law, and held that substantial

evidence supported the trial courtd s dihgiofputative spouse status and also

that the trial court correctly divided the
community property but erred in awarding spousal support. (Id. at pp. 566-568,

570.) However, at the start of the analysis, the Nevada Supreme Court stated:

fAlthough their marriage was void, an annulment proceeding was necessary to

legally sever their relationship. An annulment proceeding is the proper manner to

dissolve a void marriage and resolve other issues arising from the dissolution of

t he r el a(ld.Atp.584,ifrpamdtted.) Because this statement was

unnecessary to the determination of the questions involved in the case, it is dicta

and not controlling. (St. James Village, Inc. v.

Cunningham (2009) 210 P.3d 190, 193; Kaldi v. Farmers Ins. Exch. (2001) 117

Nev. 273, 282.)

The Court of Appeal in the Seaton case agreed with the wife and ruled that the

wi feds marriage to the man in Las Vegas wa
need for a formal annulment proceeding. As between them, the marriage never
existed. Thus, the marriage to Mr. Seaton, which occurred well af

divorce from her first husband was finalized, was valid.



with the Long Range Planning Committee of the California Association of

Certified Family Law Specialists, of which she has been a board member for
more than twenty years. She has been working to completely update and revise
the bylaws of the organization. In addition, she
has enjoyed taking a few weekend getaways up
Cal i f or ni aadweell as spendingltimeweth
her dog Mickey and her daughters, granddaughter
and mother.

F rieda has been busy with her various cases and both chairing and working

ur associate, Erin Louria Zivic has been
O busy with a number of cases in both Family

Law and Probate. She has also taken
advantage of the opportunity to present the firm&
estate planning services to various law
enforcement agencies. She recently returned from
a trip to Washington D.
wedding and is planning a trip to Australia to visit
some of her in-laws for the first time. Erin and
Frieda co-authored an article regarding the recent
case, Marriage of Margulis , which emphasizes the
importance of separating and properly managing
finances after a couple decides to separate. The
article has been published to our website and is set
forth herein below for your convenience.




MANAGING M ONEY POST -SEPARATION:
AN ANALYSIS OF MARRI __AGE OF MARGULIS

By Frieda Gordon, Esq. and Erin Louria Zivic, Esq.

Oftentimes, the decision to get a divorce is a slow and painful process for couples.
Even more arduous and painstaking is the procedure of separating once-
intertwined lives. This process involves time-consuming but necessary tasks such
as getting separate bank accounts, separate credit cards, moving into separate
homes, etc. While these chores may seem inane and pointless at a very
emotionally difficult time, taking care of them expeditiously can save time,
money, and emotional headaches for divorcing couples. Failing to heed this
warning will result in a financial catastrophe similar to that found in the recent
case, Marriage of Margulis (August 11, 2011) which can be found by clicking the
link: http://www.courtinfo.ca.gov/opinions/documents/G041948.PDF

In Marqulis, the Parties failed to properly separate and account for their finances
after their separation, which turned out to be a big mistake. Leading up to and
during trial, the two disagreed over the extent of their shared community assets.
Although the Court of Appeal ultimately ruled in favor of the wife, both Parties
had to pay for this mistake by needlessly spending time and amassing extensive
attorneyodos fees arguing over the issue.

Elaine and Alan Margulis separated in 1996 after a marriage of over thirty-three
years. Following their separation, Alan moved out of the family residence.
However, Alan continued to manage the Aamilys@noney in the same manner
that he did during the Parties=marriage. He continued to pay all of the Parties=
bills, receive bank statements and managed the Parties=stock investments among
other things. In 2002, six years after the Parties separated, Elaine filed for
divorce. After another five years, Alan filed his response. Despite separating
twelve years before, Alan continued during this entire period to manage the
Parties=assets in the same manner he always had.

When it came time for the Parties to try their case, it became apparent that they
had very different understandings of the extent of the community assets. Elaine
valued assets higher than Alan did and included certain investment accounts
which Alan never mentioned. Alan said that the depletion of some of the assets
were due to the fact that he had to pay all the community expenses, as well as pay
Elaine=s expenses. Also, there were losses in the stock market which negatively
affected their assets.



Alan produced no documentation regarding the investment accounts. Nor did he
provide an accounting of how the community funds were spent. Furthermore, he
made no attempt to trace the community=s income and expenses. He simply
claimed that the losses were due to the downturn in the stock market and his
payment of community expenses. He also denied having access to the investment
account statements, once he moved out of the family residence. Elaine alleged
otherwise: that Alan had complete control of the investment accounts as well as
all of the family assets and that he ignored all requests to provide a record of the
accounting history.

At trial, Elaine introduced a financial statement of the Parties=assets prepared by
Alan in 1999. Elaine requested that Alan be charged with the depletion of the
assets since that date unless Alan could prove that he did not misappropriate the
money. Although the judge admitted the 1999 financial statement into evidence,
the judge said that it was not enough to prove that the accounts listed on the
financial statement actually existed or that the values on the list were accurate.

Ultimately, among other decisions made by the judge (which are neither
discussed herein, nor relevant to the topic of this article), Alan was not charged
with the missing funds. Instead, the judge ordered Elaine to reimburse Alan for
paying her separate property expenses following the date of separation. The
judge found that, although the financial statement was insufficient to
substantiate the Parties=assets and Elaine= claims regarding what happened to
them, Alan had breached his fiduciary duty to maintain records for the
community assets he controlled and ordered him to pay $20,000 in sanctions
and a portion of Elaine= attorney fees. Both Parties appealed these orders.

The Court of Appeal ruled in Elaine= favor, stating that, Aonce a non-managing
spouse makes a prima facie showing concerning the existence and value of
community assets in the control of the other spouse post separation, the burden
of proof shifts to the managing spouse to rebut the showing or prove the proper
disposition or lesser value of these assets. If the managing spouse fails to meet
this burden, the court should charge the managing spouse with the assets
according to the prima facie showing.@

The Appellate Court explained that Ahe rationale for shifting the evidentiary
burden concerning missing assets to the managing spouse arises from the simple
fact that an accounting of all community property is required so the Court may
divide it equally.@Alan argued that the burden-shifting approach improperly
presumed the managing spouse breached a fiduciary duty. He claimed that A
managing spouse should not be charged with missing assets unless there is
evidence of mismanagement or misappropriation.@The Appellate Court



disagreed. It found that Alan=s approach Ancreases the risk of an unfair property
division because a nonmanaging spouse who lacks personal knowledge and
records of the disposition of missing community assets would find it extremely
difficult to make the initial showing of mismanagement or fraud to shift the
burden of proof. No sound policy reason supports the adoption of Alan=s
proposed rule; indeed, the rule would contradict a managing spouse=s obligation
to provide the full disclosure and accounting owed to a managing spouse.@The
Court thus ordered a retrial regarding the community property issues.

This case is a strong reminder that the best practice regarding finances for
separating couples is to separate finances as soon as possible following
separation. Doing so will save time and money once the parties are ready to
divide their assets (and debts). At the very least, following separation, the
managing spouse should maintain records of the Parties=accounts and provide
the nonmanaging spouse regular accountings. The managing spouse has a
fiduciary duty to account for the management of community assets under his or
her control. A managing spouse can be charged with the misappropriation or
mismanagement of community assets and can be liable for attorney=s fees if they
neither separate assets between the spouses nor account for the comingling and
dissipation of same. Conversely, without taking responsibility for separating
certain assets and liabilities at the beginning of the divorce process, the non-
managing spouse will spend large amounts of time and money to determine and
prove the existence and value of the assets at the time of separation in order to
shift the burden to the managing spouse.

Making the decision to separate or divorce is a difficult one, as is navigating the
entire process. Failure to understand the nature and extent of one= assets and
liabilities can have significant financial and emotional consequences. Upon
consideration of a divorce or separation, consulting an experienced family law
attorney right away is essential to protect a party=s rights (and peace of mind)
during the course of separation and dissolution of marriage.

Frieda and Erin also co-authored two articles regarding recent updates to the law
as it pertains to parent relocation (move-away) requests and non-parent
visitation requests. The articles have been published to our website and are set
forth here for your convenience.



RECENT CHANGE S IN FAMILY LAW MOVE __ -AWAY CASES

LEARN ING HOW TO NAVIGAT EBETWEENTH E A BEST

| NTERESTS OF THRUCHEI IAD® THE #ACHANGED
Cl RCUMSTANCE S OONRTHE BASSUM UMPTION THAT THE
CUSTODIAL PARENT WILL ABSOLUTELY MOVE

Move-away cases are often the most difficult cases that Family Law judges face.

Granting a move-away request generally translates to limited visitation between

the child(ren) and nonawavodcakbkepasenhe i A
custodial parent or a parent enjoyinga50-50 cust ody ti me share sce¢
permission for the children to move away with him or her. Sometimes parents

get confused regarding the issue before the court. The Court does not decide the

issue of whether the parent can move away, it only decides whether it is in the

chil ddés best interest sTheseomoveawapcasestbeeome/i t h t h
complicated by varying legal presumptions, legal standards, and shifting burdens

of proof. In addition to the complexities inherent in move-away cases, the laws

are often changing. As a result, move-away cases can become quite difficult to

navigate. A brief summary of the some of the recent changes in move-away cases,

set forth here, may shed some light on the subject for a parent seeking or fighting

a move-away request.

Three new move-away cases, involving a custodial and noncustodial parent, were
decided as recently as a few months ago. They include the F.T. v. L.J. case, the
Mark T. v. Jamie Z. case, and the Jacob A. v. C.H.case. In all three cases, the

custodi al parent sought the Courtdés per mis
of state with the custodial parent. In each case, the trial court found that a move-
away would be detrimental to the child(ren
parent and was therefore not in the fAbest
three cases, essentially stated that it was unclear that the custodial parent would
still absolutely move if the childremds re

declined the move-away request in all three cases based on the assumption that

the custodial parent would not move if permission to move with the child(ren)

was denied. On the appeal in each case, the Courts of Appeal noted that the trial
courtsproperly uti li zed the fibest i nterests of tF
no final custody determinations; only temporary custody orders were in place.

The Courts of Appeal clarified that although the trial courts used the proper

standard, they misapplied the standard, i.e. that the trial courts were required to

operate based on the understanding that the parent seeking relocation would

absolutely move and that the Court must create a parenting plan based on that

assumption.



When deciding acase basedonthe | egal standard of fAbest i
some of the factors courts wil/l consider i
parent, the parentsdé ability to provide fo
shelter, clothing, etc.), whether the child lives in a stable environment and for

how long, the permanence of the custodial home, the moral fitness of the parents,

the ment al and physical health of each par
appropriate, and each paryenttobsf awiillliitnagtnee stsl
relationship with the noncustodial parent.

Prior to this trio of cases, the Court ruled on the move-away case, Niko v.

Foreman, where the parents shared joint legal custody and had a 50-50 physical

custody sharing arrangement. In that case, the mother requested a move-away

order granting her permission to move out of state with the child. The trial court
granted the motherds request, based on the
appealed, arguing that the trial court should have used the change of

circumstances standard rather than the best interests of the child standard in

making its decision. The changed circumstances rule essentially requires a
Asubstanti al change in circumstthacerertd nece
custody arrangement. The Court of Appeal in Niko agreed that the changed

circumstances rule is used when a parent is seeking a change in custody, but

found that the mother was not seeking a change in custody. Rather, both parents

would continue to share joint legal and physical custody, but the physical custody
arrangement would be modified . Since the parties shared joint legal and physical

custody, the Court of Appeal stated that the proper standard was in fact the best

interests of the child.

A few years ago, the California Supreme Court case of Marriage of LaMusga
established the present standard for move-away requests when a custodial parent
seeks to relocate with the children. In LaMusga, the mother had primary
physical custody of the minor children. Subsequently, she sought to change the
final custody order so she could move with the children to the Cleveland, Ohio
area where the mother alleged she had family and where her new spouse had
found more lucrative employment. The trial court found that, although the

mot her s motivations for the move were in
detri mental to the childrends already diff
woul d not promote Afrequent andforaianti nui ng
promotes a public policy where children ou
contacto with both parents.) Since the mo
difficult to maintain frequent and continuing contact with their father, the trial

courtruu ed t he move would not be in the child

move-away request.



On appeal, the Court found that the trial court erred by failing to proceed from

the presumption that the mother, as the custodial parent, had the right to change
the residence of the children. The trial court also failed to consider the great need
for stability and continuity in the existing custodial arrangement. The California

Supreme Court held that A... just as a cus
that a planned move is Onecessary, ® neithert
establish thatachangeofcust ody i s dédessential déd to preve
children from the planned move. o |l nst ead,

final child custody order, the noncustodial parent must show that the proposed
relocation of the children's residence would cause detriment to the children. The
likely impact of the proposed move on the noncustodial parent's relationship with
the children is one factor of many in determining whether the move would cause
detriment to the children. If the noncustodial parent makes such an initial
showing of detriment, the court must perform the difficult task of determining
whether a change in custody is in the best interests of the children.

Given the complexities of move-away cases, oftentimes which are the most hotly
contested issues encountered in family law, it is of the utmost importance to find
competent as well as caring counsel to assist you. The attorneys at Cooper-
Gordon LLP take pride in their approach to such difficult cases and the trust their
clients have placed in them over the years to handle such important matters.

WHAT RI GHTS DOGPAREMNT S0 HAVE REGARDI NG
VISITATION WITH UNEMANCIPATED CHILD FAMILY MEMBERS?

The issue of visitation can become highly controversial when the parents have
had a highly contested divorce and then one of the parents passes away. In
adversarial cases, family members of the deceased spouse oftentimes will seek a
court order granting them visitation with the children over the surviving parent®
objection. Generally, courts will not order such visitation over the surviving
parent® objection, so long as the surviving parent is operating in the best
interests of the child. The recent case, Rich v. Thatcher, reaffirms that courts
presume that a parent is acting in the best interests of his or her children. In that
regard, Court will generally respect parentsddecisions to deny child visitation to
non-parents. A non-parent seeking visitation against a parent® wishes has to
prove that denying visitation with the child would be detrimental to the child.

In the case of Rich v. Thatcher, decided November 14, 2011, the child® paternal
grandmother sought a court order granting her visitation with her grandchild
after the child® father passed away. At trial, the Court found that the
grandmother provided no evidence to suggest that the child@ mother was an unfit
parent or that she was not acting in the best interest of her child. The Court also



noted the great animosity between the mother and grandmother. The Court held
that a non-parent seeking visitation must prove that denying visitation would be
detrimental to the child. Since the grandmother failed to prove that denying
visitation would be detrimental to the grandchild, the Court denied her visitation
request.

Nevertheless, the recent case of Hoag v. Diedjomahor gives some hope to family
members seeking visitation and serves as a warning to parents who deny
visitation without reason. In the case of Hoag v. Diedjomahor , decided on
October 17, 2011, the children& maternal grandmother requested that the court
grant visitation with her grandchildren after the children& mother (the
grandmother® daughter) passed away. During trial, the children® father
admitted that grandparent visitation would be in the children® best interests and
he only objected to the grandparent visitation to spite the grandmother. Because
the father essentially admitted that he was not acting in the children® best
interests, the court granted the grandmother® request for visitation. The father
appealed the trial court® decision.

On appeal, among other issues, the father argued that he was entitled to the
presumption that he was acting in the chil
Appeal noted that the trial court was required to operate on the presumption the

father was acting in the best interests of the children. This presumption can be

overcome however, when as in this case, the father admitted denying visitation

simply to spite his mother-in-l a w. The fatherds parenting
Aspecial weighto until he himself reveal ed
not based on the childrens best interests. Thus the order granting visitation was

affirmed.

Prior to the Hoag case, the California Court of Appeal ruled on the Herbst v.

Swancase which addressed the issue of visit
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The Herbst case reaffirmed the holding in the seminal United States Supreme
Court case of Troxel v. Granville , which set the stage for family member
visitation. In that case, the Court established that a request for child visitation
from a family member will be denied so long as the party has failed to prove that

theparentisnotact i ng i n the chil dr endériggsicle st 1 nt el
vi sitation against a parentods wishes i s an
parentodés right to raise his or her childre

the recent ruling in the Hoag case, those who seek nonparent visitation continue



to have an uphill battle and will need to make a strong and detailed argument as
to the impact of the loss of the relationship on the child.

e wish everyone a wonderful autumn season
thether it is spent returning to school or

work, celebrating family holidays, or rooting
for a favorite football team. If you have questions or
comments about any of the news written here or about
anything related to family law and/or probate and
estates, please send us an email, call or blog us and we
will respond right back. As always, it is a pleasure to
serve our community.




